
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE ::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Criminal Appeal Case No- 14 of 2018 

 

Jahirul Islam Sarkar 

                                   …… appellant 

-Vs- 

State of Assam 

           ……. respondent 

Date of hearing  :-  04-05-2019     

Date of Judgment  :- 13-05-2019 

Advocates Appeared:  

For the appellant  :- Smt. Syeda Afroza Akhtar  

          Ld. Advocate for the accused. 

For the respondent  :- Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

        for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is U/s. 374 (3) of the Code of Criminal 

Procedure preferred by Jahirul Islam Sarkar, hereinafter called the 

accused/appellant, against the judgment and order passed in GR case no. 

1335/18 passed by Ld. Sub-Divisional Judicial Magistrate (M), Bilasipara 

convicting the accused/appellant R.I for four months u/s 353 I.P.C and 

another period of one month with fine Rs. 3,000/- in default of payment of 

his, another period of two moth imprisonment u/s 352 I.P.C.  

2. Heard argument for both sides. 

3. The appellant’s case, in brief, is that in GR case no. 1335/18, the  
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appellant was accused. The case was tried by Sub-Divisional Judicial 

Magistrate (M), Bilasipara. At the end of trial the said court found the 

appellant guilty u/s 352/353 I.P.C and convicted and sentenced R.I for four 

months u/s 353 I.P.C and one month with fine of Rs. 3000/- in default of, 

imprisonment for two months. The learned trial court erred both law and 

fact convicting the appellant. The trial court did not appreciate the evidence 

properly. The court could have given the benefit of Probation of Offenders 

Act. There are many contradictions in the evidence projected by the 

prosecution. But the trial court did not consider the said contradictions. The 

appellant is an innocent person and he is well settled in society. The penalty 

as imposed by the trial court is liable to be set aside and the appellant is to 

be acquitted. 

4.  The prosecution case, in brief, is that Abdur Rahman Mandal, the 

informant lodged an ejahar with Bilasipara police station on 06-08-2018 

informing that the accused Jahirul Islam Sarkar went to Bilasipara police 

station at about 08.20 pm and started rebuke Abdul Kalam Khan using 

obscene words. When the informant tried to prevent from doing such thing, 

the accused Jahirul Islam Sarkar assaulted the informant Abdur Rahman 

Mandal physically. The accused Jahirul Islam Sarkar claimed that he was 

illegally served court’s notice. The accused Jahirul Islam Mandal by doing 

such act obstructed a government servant to discharge his duties. 

  So, the informant prayed for taking necessary action against the 

accused Jahirul Islam Sarkar.  

  The Bilasipara police station received the ejahar and registered as 

Bilasipara Police Station case no. 931/18 u/s 448/294/352/353 I.P.C. The 

case is investigated and having found prima facie u/s 294/352/353 Indian 

Penal Code, I.P.C in short, against the accused Jahirul Islam Sarkar laid the 

charge sheet before the court for trial. 

  The accused Jahirul Islam Sarkar appeared in the case and he was 

furnished copy. The particulars of offence u/s 294/352/353 I.P.C were read 

over and explained to the accused to which he pleaded not guilty and 

claimed to be tried.  

  The prosecution examined 12 (twelve) witnesses to prove the 

offences against the accused. The accused was examined u/s 313 Cr.P.C and  
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his statement was recorded. He denied the allegation leveled against him 

and declined to adduce evidence in defence.    

5. Learned trial court heard argument and delivered judgment. The 

learned trial court found the accused guilty u/s 352/353 I.P.C and convicted 

and sentenced R.I for four months u/s 353 I.P.C and 1 (one) month with fine 

of Rs. 3,000/- in default another period two months u/s 352 I.P.C.  

6. The appellant was aggrieved with the judgment and order. Hence 

this appeal is. 

7. PW-1 Abdur Rahman Mandal is the informant as well as the alleged 

injured.  So, let us see the evidence of this witness, at first. 

  PW-1 Abdur Rahman Mandal has stated in his evidence that he was 

working as Sheristadar at Bilasipara police station on 08-08-12. On that day 

at about 08.20 pm there was altercation between the process server of the 

police station Abul Kalam Khan and the accused. He (PW-1) tried to prevent 

the accused but he started to rebuke using obscene words. The accused 

then pushed him (PW-1) and as a result he sustained injury on his neck. The 

accused also torn his clothes. Accordingly, he lodged the ejahar Ext-1. The 

police seized his uniform and Ext-2 is the seizure list. 

  In his cross PW-1 denied that he was in civil dress at the time of 

occurrence. He also denied that the accused did not touch his uniform. PW-1 

also denied that the accused did not obstruct to discharge his duty. 

8. The minute scrutiny of evidence of PW-1 shows that on the day of 

occurrence at about 08.20 pm the accused went to Bilasipara police station 

and had an altercation with Abul Kalam Khan. The accused hurled obscene 

words. According to PW-1 he tried to prevent the accused but the accused 

push back him and also torn his uniform. As a result PW-1 sustained injury. 

The defence failed to detract his evidence except a few suggestions. 

9.  Since Abul Kalam Khan was at place of occurrence, so let us see the 

evidence of this witness Abul Kalam Khan. 

  PW-6 Abul Kalam Khan has stated in his evidence that on 06-08-18 

he served a notice on the accused. Since the accused was not present at 

their house, so he served the notice upon his wife. In the evening the 

accused went to the police station and raised hue and cry. The accused 

brought on allegation that he (PW-6) served a fabricated notice on him (the  
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accused). At that time, the informant appeared there and tried to prevent 

the accused from raising hue and cry, at such the accused push back the 

informant Abdur Rahman Mandal. As a result Abdur Rahman Mandal fell 

down and sustained injury and also his uniform was torn. 

  In his cross PW-6 denied that he assaulted the accused. PW-6 has 

also stated that the informant was in uniform. He sustained minor injury. 

10. Thus, careful scrutiny of evidence of PW-6 shows that the evidence 

of PW-1 supported by PW-6 in toto. The evidence of PW-1 and PW-6 is 

corroborative to each other. There found no gulf between the evidence of 

PW-1 and PW-6. The defence has also fails to detract to evidence of PW-6. 

11. Now let us see the evidence of other witnesses. 

  PW-2 Shivaji Karmakar did not see the occurrence. So, the evidence 

of PW-2 is not examined. 

  PW-3 Aynal Hoque also did not see the occurrence. So, the evidence 

of PW-3 is also not worthy enough for consideration. 

  PW-4 Sarajani Brahma has stated in her evidence that on 08-08-18 at 

about 08.30 pm she was on duty at Bilasipara police station. She saw the 

accused shouting at police station stating that he was served a false notice. 

The accused pushed Sheristadar and his uniform was torn. The Sheristadar 

also sustained injury on his neck. She saw the entire incident. 

  In his cross PW-4 has stated that the accused did not assault 

physically but he pushed him. The Sheristadar did not fall on the ground. 

The Sheristadar was in uniform. She denied to adduce false evidence.  

  PW-5 Sultan Mamood has stated in his evidence that he was present 

at Bilasipara police station and he saw to raise hue and cry by the accused 

and to push the Sheristadar. 

  In his cross PW-5 has stated that he did not see the injury on the 

accused. He denied to adduce false evidence. 

  PW-7 Phanindra Barman did not see the occurrence, so the evidence 

of PW-7 is not considered. 

  PW-8 Kusha Sutradhar has also not see the occurrence. His evidence 

is not worthy enough for consideration. 

  PW-10 Mahesh Ch. Adhikary has stated that the accused went to the 

Bilasipara police station with an allegation that he was served a fabricated  
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notice. He saw the accused to attack Abdur Rahman Mandal. The shoulder 

plate was torn and he sustained injury on his neck. 

  In cross PW-10 has stated that he did not see the exact assault on 

Abdur Rahman Mandal. 

  PW-11 Atowar Rahman has stated in his evidence that he did not see 

the occurrence.  

12. Thus, careful scrutiny of evidence of PW-2 to PW-5 and PW-7 to PW-

8 and PW-10 to PW-11 it appears that PW-2, PW-3, PW-7, PW-8 and PW-11 

did not see the occurrence. Their evidence does not meliorate the 

prosecution. So, their evidence not worthy enough to consider. 

  The evidence of PW-4 Sarajani Brahma, PW-5 Sultan Mamood and 

PW-10 Mahesh Ch. Adhikary claimed in their respective evidence that they 

were present at the place of occurrence at the time of occurrence. All of 

them have clearly stated that the accused push Abdur Rahman Mandal, torn 

his uniform and he (Abdur Rahman Mandal) also sustained injury on his 

neck. The evidence of PW-4, PW-5 and PW-10 is corroborative to each 

other. The defence has failed to foil their evidence. There found nothing to 

disbelieve their evidence.    

13.  The appellant has taken a plea that there are many contradictions in 

the evidence of prosecution witnesses. 

  PW-12 Sanjoy Borgohain in his evidence stated that he investigated 

the case and he recorded the statement of the witnesses. The evidence of 

PW-12 shows that there is no contradiction in the evidence of prosecution. 

The defence has failed to point out a single contradiction in the evidence of 

prosecution witness. So, the plea of the appellant cannot be accepted. 

14. Now let us see whether the evidence of PW-1 that he sustained 

injury on right neck. 

  PW-9 Dr. Murtaza Zaman, the Medical & Health Officer, has stated in 

his evidence that he examined Abdur Rahim Mandal and found as follows: 

i. Laceration on right side of neck measuring 2 c.m. 

The injury is simple caused by blunt object. Ext-3 is the medical 

report.  
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  The defence has taken plea that such injury may be sustained by 

falling or by scratch by the injured himself. 

  Perusal of evidence of PW-1 shows that the defence gave no 

suggestion to Abdur Rahman Mandal that he fell down and sustained injury 

himself or Abdur Rahman Mandal caused the injury himself.  

  In such situations, the plea of the defence cannot be accepted. 

15.  Now let us see what does the provisions namely section 152 and 153 

I.P.C say. 

  Section 152 I.P.C reads: “152. Assaulting or obstructing public 

servant when suppressing riot, etc.—Whoever assaults or threatens to 

assault, or obstructs or attempts to obstruct, any public servant in the dis-

charge of his duty as such public servant, in endeavouring to disperse an 

unlawful assembly, or to suppress a riot or affray, or uses, or threatens, or 

attempts to use criminal force to such public servant, shall be punished with 

imprisonment of either description for a term which may extend to three 

years, or with fine, or with both.” 

  Section 153 I.P.C reads: “153. Wantonly giving provocation with 

intent to cause riot—if rioting be committed—if not committed.—Whoever 

malignantly, or wantonly, by doing anything which is illegal, gives 

provocation to any person intending or knowing it to be likely that such 

provocation will cause the offence of rioting to be committed, shall, if the 

offence of rioting be committed in consequence of such provocation, be 

punished with imprisonment of either description for a term which may 

extend to one year, or with fine, or with both; and if the offence of rioting be 

not committed, with imprisonment of either description for a term which may 

extend to six months, or with fine, or with both.” 

16. In this instant case, it is duly proved by the prosecution witnesses 

that there was criminal force on Abdur Rahman Mandal by the accused. 

Abdur Rahman Mandal did nothing to provoke the accused. It is also proved 

by the prosecution evidence that Abdur Rahman was on his duty at 

Bilasipara police station. He was in uniform. The accused, with no reasons, 

used criminal force and prevented from discharging official duty. So, the 

prosecution evidence is sufficient to prove the ingredients as required u/s 

352/353 I.P.C.   
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  The prosecution, at the same time, has failed to bring home the 

ingredients as required u/s 294 I.P.C. The prosecution evidence is not 

sufficient to prove what kind of obscene words were hurled by the accused.  

17.  Considering above, all aspects, it leads to conclusion that the learned 

trial court duly held that the accused is guilty u/s 352/353 I.P.C. The 

decision that the learned court convicted deserves no interference. 

18. Regarding sentencing the accused u/s 352/353 I.P.C. requires 

interference. The police station is a public office. The common people visit 

the office seeking relief. It is the duty of the officers of the police station to 

give relief to the aggrieved persons. The informant, being a police officer 

could not manage the situation arose there. 

  In that sense, 4 (four) month rigorous imprisonment u/s 353 I.P.C 

and 1(one) month with fine Rs. 3,000/- in default two month imprisonment 

is something harsh. 

  Taking all into consideration, the punishment is converted to S.I for 

1(one) month u/s 353 I.P.C and sentence to pay fine Rs. 2,000/- in default 

S.I for fifteen days u/s 352 I.P.C, both the sentence will concurrently. 

  The appeal is found dearth of merit and accordingly dismissed. 

  The accused/appellant shall surrender before the learned trial court 

on 13-06-2019. 

  Let the LCR with copy of judgment be sent back to the concerned 

court. 

  The appeal is disposed of.  

 Given under my hand and seal by this court on this 13th day of May 

2019 at Bilasipara, Dist- Dhubri.     

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 


